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RECENT CASES. ji 

inquisition by attorney. In re Cummings, iDeG., M. and G. 537. But even 
jn such cases it is necessary that the defendant be privately examined before 
the chancellor before traversing, subject to being refused permission if his 
insanity is patent. In re Lindsley, 49 N. J. Eq. 358. 

Carriers — Liability for Injuries by Crowd at Station — Negligence. — 
Wagner v. Brooklyn Heights R. Co., 88 N. Y. Supp. 792.— Plaintiff pur- 
chased a ticket and crossed a platform to reach defendant's depot. Owing to 
a blockade on the road, a crowd of passengers was obstructing the passageway, 
and the plaintiff, pushed about by the mob, stumbled and was injured. The 
platform was not under defendant's exclusive control, although it was con- 
stantly used by its passengers. Held, that, as the premises "were public, the 
defendant was not liable. Hooker, J., dissenting. 

A railroad is not required to exercise highest degree of care with reference 
to stations, platforms, and approaches, but must maintain them in a reasonably 
safe condition. Keefe v. Boston R. Co., 142 Mass. 251. In some cases, how- 
ever, the rule is so expressed as to require more than ordinary care in these 
respects. Kelly v. R. Co., 8 N. Y. 123; Johns v. R. Co., 39 S. C, 162. The 
rule applies to avoiding or controlling crowds of persons at its stations, imperil- 
ing the safety of passengers. R. Co. v. Treat, 75 111. App. 327; Dawson v. 
Trustees, 52 N. Y. Supp. 133; and in Graham v. R. Co., 149 N. Y. 336 it 
was held that carriers are bound to so regulate the movements and disposition 
of passengers from the stations to the vehicles of conveyance as to preserve 
the safety of all. Opening but one of five exit gates when a crowd is making 
its way to a train is a lack of ordinary care. Taylor v. Pennsylvania Co., 
50 Fed. 755. The dissenting opinion in the present case contends that the 
duty of a common carrier to protect passengers is as great in a place not owned 
or controlled by it, as it is in its own station, if it has adopted it as such. 

Carriers — Limitation of Liability — Negligence — Burden of Proof — 
Call v. Texas & P. Ry. Co., 24 Sup. Ct. 663.— Where bills of lading stipu- 
late against carrier's liability for destruction by fire and the goods are so 
destroyed, held, that the burden of proof lies on the shipper to show that the 
carrier was negligent. 

Many courts show a leaning toward the old strictness regarding carriers. 
Thus it is said the carrier must not only show that the loss was caused by one 
of the excepted agencies, but must also rebut the presumption of negligence 
under the rule that the burden of proof is on him who best knows the facts. 
Ryan v. Ry. Co., 65 Tex. 13. So, 2 Greenleaf Ev. (14th Ed.) §79. But the 
present case is in line with the main current of modern decisions. Where a 
special contract exempts the carrier from liability for losses by fire, negligence 
on the part of the carrier cannot be inferred from the mere fact that the fire 
occurred while the goods were in the carrier's possession in transit; it must be 
affirmatively proven by the party asserting it. Indianapolis Ry. Co. v. 
Forsythe, 4 Ind. App. 326. It is argued against the rule of evidence applied 
in Ryan v. Ry. Co., supra, that to load down the carrier's contract with this 
measure of proof is simply to hold that he may not limit his responsibility. 
Patterson v. Clyde, 67 Pa. St. 506. 

Conflict of Laws — Statutory Tort Committed in Foreign Country 
—Jurisdiction of Federal Court— Mexican Central R. Co. v. Slater, 24 
Sup. Ct. 581. — Mexican statutes impose a liability for death by wrongful act, 
but provide that damages shall be awarded in the form of support. Held, that 
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inasmuch as a federal court cannot make such a decree, it cannot take juris- 
diction of this sort of cause. Fuller, C. J., Harlan, and Peckham, JJ., 
dissenting. 

In the case of contracts the lex fori governs procedure and remedy. Don 
v. Lippman, 5 CI. and F. 1, 13; Scudder v. Bank, 91 W. S. 406. Thus it 
determines whether there can be attachment for debt. De la Vega v. 
Vianna, 1 B. & Ad. 284; Hinkleyv. Marean, 3 Mason 88. On principle, the 
same rule should apply in case of torts. Story, Conf. of Laws, 9557. And 
the English courts, with some of those in this country, have so held, Maenad 
v. Pontes, 2 Q. B. (1897) 231; W. U. Tel. Co. v. Phillips, 2 Tex. Civ. App. 
608,616: but see Carter v. Goode, 50 Ark. 155. The better view places 
statutory torts on the same basis as those arising out of the common law. 
Illinois Central R. Co. v. Ihlenberg, 43 U. S. App. 726; C. &* £. I. R. Co. 
v. Rouse, 178 111. 132. But the majority of the courts still emphasize the 
similarity of their own statutes to that sought to be enforced. Cincinnati ', 
Etc., R. Co. v. McMullen, 117 Ind. 439; Morris v. Ry. Co., 65 la. 727. 

Constitutional Law — Change of Venue — Barry v. Truax, 99 N. W. 769 
(N. D.). — Held, that a clause in a state code providing for a change of venue 
upon application of the state's attorney does not violate the right of trial by 
jury, as it existed at common law. 

The provisions in the various state constitutions relative to trial by jury 
generally declare that this right " shall remain inviolate." The common law t 
as announced in IV. Blackstone 350, provides that the jury shall be com- 
posed of " freeholders of the visue or neighborhood; which is interpreted to 
be the county where the fact is committed." A number of courts have held 
that the constitutional right of trial by jury includes the right of having the 
jurors selected from the county in which the offense is alleged to have been 
committed. Buckrice v. People, no 111. 29; People v. Powell, 87 Cal. 348; 
Kirk v. State, 1 Cold. 344. In State v. Potter 16 Kan. 80, it was held that 
this right is one which the accused may waive or insist upon. Contrary to 
this, it has been held by the Michigan court that a change of venue may be 
granted on request of the State as well as on request of the accused. People 
v. Fuhrmann, 103 Mich. 593. So in State v. Miller, 15 Minn. 344, it was 
held that when an impartial trial cannot be held in the county where an in- 
dictment is found, the court has the power, on application of the prosecution, 
to change the place of trial to an adjoining county. This doctrine, which is 
in harmony with the decision in the principal case, is the prevailing view. 
Price v. State, 8 Gill 295; People v. Harris, 4 Denio (N. Y.) 150; Common- 
wealth v. Davidson, 91 Ky. 162. 

Constitutional Law — Discriminating Statute — Legislative Discre- 
tion — Missouri, K. & T. Ry. Co. v. May. 24 Sap. Ct. 638. — A Texas statute 
imposed a penalty upon railway companies alone for permitting Johnson grass 
to mature upon their lands. Held, that inasmuch as the court is "unable to 
say that the law may not have been justified by local conditions," this 
discrimination against these companies is a valid exercise of legislative discre- 
tion. Brown, White, and McKenna, JJ., dissenting. 

M'Culloch v. Maryland, 4 Wheat. 316, is relied on to support the ruling; 
but that decision, in requiring that the means adopted by the legislative body 
should be "appropriate," "really calculated to effect the object in view," 
seems to place on the courts the duty of satisfying themselves of the fulfill- 



